
 

 

Briefing for the Public Petitions Committee 
 

Petition Number: PE1247

Main Petitioner: Stewart Mackenzie 

Subject: Calls on the Parliament to urge the Scottish Government to 
introduce a McKenzie Friend facility in the Scottish courts as a matter of 
urgency. 
 

Background 
Where someone is representing themselves in a court case in England and 
Wales, they can call on a McKenzie Friend to provide them with support, 
covering tasks such as taking notes, providing moral support and giving them 
advice as to how to pursue the case. This can include giving advice in court, 
for example in terms of questions to ask or procedures to be followed.  
A McKenzie Friend is not able to appear before the court in their own right so 
they may not speak on a litigant’s behalf or cross-examine witnesses. 
However, judges in England and Wales can grant rights of audience to lay 
representatives in exceptional circumstances, and it is possible for this power 
to be used to allow a McKenzie Friend to address the court directly. A 
McKenzie Friend is also unable to initiate court action by, for example, signing 
court forms on behalf of the person they are assisting.  
The term McKenzie Friend has its origins in a divorce case, McKenzie v. 
McKenzie [1970] 3 All E.R. 1034 (although the concept in common law 
predates this). On appeal, it was held that the original judge’s decision not to 
let Mr McKenzie have the support of an adviser may have prejudiced his case. 
A number of cases since then have dealt with the limits to the role of a 
McKenzie Friend. The President of the Family Division of the Judiciary of 
England and Wales has issued guidance (14 April 2008) which summarises 
the current position. 
The current situation in Scotland 
Generally speaking, only lawyers (solicitors and advocates) are able to 
provide assistance to someone in a court setting, although advice and support 
outside of court can be provided by anyone. There are, however, several 
examples of situations where non-lawyers – known as “lay representatives” – 
are able to act in court on behalf of a party to a court action in Scotland. 
These include small claims hearings and certain Sheriff Court procedures 
such as time-to-pay applications under the Debtors (Scotland) Act 1987. 
These procedures are considered to be relatively simple, and they relate to 
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situations where it is important from a policy perspective to support 
accessibility.  
In addition, sections 25 to 29 of the Law Reform (Miscellaneous Provisions) 
Scotland Act 1990 provide a mechanism whereby professional bodies can 
apply for “rights of audience” and “rights to conduct litigation” on behalf of their 
members. Such rights enable them to represent, and initiate court action on 
behalf of, clients in the same way as lawyers. Professional bodies making an 
application must demonstrate that members have sufficient training, adhere to 
an appropriate code of conduct and have in place an insurance scheme to 
compensate members of the public in the event of any negligent actions. 
Human Rights 
Article six of the European Convention on Human Rights (brought into UK 
legislation through the Human Rights Act 1998 and the Scotland Act 1998) 
provides for the right to a fair trail. Its key provisions are: 

 “In the determination of his civil rights and obligations or of any 
criminal charge against him, everyone is entitled to a fair and public 
hearing within a reasonable time by an independent and impartial 
tribunal established by law.” 

This statement has been expanded on in case law to include concepts such 
as “access to justice” and “equality of arms”.  
In Airey v Ireland (1979-80) 2 E.H.R.R 305, the court stated that there was a 
positive duty on a country to facilitate access to justice, including the provision 
of legal aid, where the legal complexities would mean that a litigant would not 
be able to present their own case effectively, or where the country’s laws 
require that a person is represented by a lawyer. The court noted that it would 
also be open to countries to choose methods other than the provision of legal 
aid to facilitate access to justice, including simplifying legal procedures so that 
a person was able to represent him or herself. 
The European Court of Human Rights has made a number of judgements 
discussing equality of arms in relation to the ability to challenge the case 
made by other parties in adversarial proceedings. In the case of Hentrich v. 
France (1994) 18 E.H.R.R. 440, the court emphasised the principle of equality 
of arms, which meant that “a party must be able to put forward his arguments 
in conditions such that he is not put at a considerable disadvantage vis-à-vis 
the other side”. 

Scottish Parliament Action 
Petition PE1197 called for unrestricted access to representation in court in 
Scotland by, for example, allowing non-lawyers to be able to appear for 
litigants. The Public Petitions Committee asked a number of bodies to 
respond to the issues raised in the petition, including the Scottish 
Government, the Law Society of Scotland and the Faculty of Advocates. The 
petitioner referred to the McKenzie Friend system in his response to 
comments made on the petition. 
The issue of McKenzie Friends has also been raised by witnesses in their 
evidence to committees.  
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• During its consideration of the Bankruptcy and Diligence (Scotland) Bill, 
the Enterprise and Culture Committee heard evidence (24 January 
2006, Col 2625) from money advice experts about the potential 
advantages allowing money advisers to act as McKenzie Friends when 
clients appeared in court.   

• While considering the Legal Profession and Legal Aid (Scotland) Bill, 
the Justice 2 Committee heard evidence (30 May 2006, Col 2540) from 
the Deputy Minister for Justice that it was not the Scottish Executive’s 
intention at that stage to increase access to the courts for lay 
representatives or McKenzie Friends. 

Scottish Government Action 
In response to the issues raised in Petition PE 1197 (discussed above), the 
Cabinet Secretary for Justice outlined the Scottish Government’s view on 
allowing non-lawyers to appear in court1. The Government believes that 
allowing professional bodies to apply for rights of audience under sections 25 
to 29 of the Law Reform (Miscellaneous Provisions) Scotland Act 1990 
provides increased choice and competition while retaining protection for 
consumers. Non-lawyers authorised under this system have to meet 
requirements in relation to training, conduct and professional indemnity 
insurance.  
 
Abigail Bremner 
Senior Research Specialist 
23 April 2009 
 
SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@scottish.parliament.uk

 

Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 

 

                                            
1 Letter from Kenny MacAskill, Cabinet Secretary for Justice, to Fergus Cochrane, Clerk to the 
Public Petitions Committee, 31 December 2008. Available at: 
http://www.scottish.parliament.uk/s3/committees/petitions/petitionsubmissions/sub-08/08-
PE1197B.pdf 
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